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Def endant s.

ORDER DENYI NG W THOUT PREJUDI CE DEFENDANTS MOTI ON TO COWVPEL
DEPCSI TI ON OF PERSON MOST KNOW.EDGEABLE CONCERNI NG AUTHORSHI P OF
DOCUMENTS PREVI QUSLY W THHELD AS PRI VI LEGED

Before the court is the Mirch 30, 2004 notion of the
defendants, Gary K. Mchelson, MD., (“Mchelson”) and Karlin
Technol ogy, Inc. (“KTlI”), for an order conpelling the plaintiff,
Medtroni ¢ Sof anor Danek, Inc. (“Medtronic”), to produce for
deposition a witness to testify as to the nanmes of the authors and

reci pients of ten docunents previously w thheld by Medtronic as



privileged but subsequently produced pursuant to an order of
Speci al Master Alan Balaran following in canera review. The notion
was referred to the United States Magistrate Judge for
determ nati on. Medtronic tinmely responded on April 15, 2004,
opposi ng such a deposition. Inthe alternative, Medtroni c requests
that ruling on the notion be stayed pending Special Master
Bal aran’ s determ nati on of Medtronic’s pending notion, filed Apri
13, 2004, which asks the special master to reconsider the
privileged status of these ten docunents. For the reasons that
follow, the defendants’ notion is denied wi thout prejudice at this
tinme.

It is unclear when the ten docunents at issue were actually
produced to M chel son and KTlI. According to Mchel son and KTI
“Medtronic began to produce docunents previously designated as
privil eged bet ween Septenber 2, 2003, and Oct ober 23, 2003.” (Mem
of Points and Authorities in Supp. of Defs.’” Mdt. to Conpel Dep. of
Per son Mbst Know edgeabl e Concer ni ng Aut horshi p of Docs. Previously
Wthheld as Privileged at 9.) “Medtronic produced approximately 15
boxes of docunents on Decenber 3 and 4, 2003, and over 35 boxes of
docunents on January 13 and 14, 2004.” (ld. at 10.) M chel son and
KTl further state that nore such docunents were produced as | ate as
early March 2004. (1d.)

In any event, in earlier March of 2004, M chel son and KTI
requested Medtronic to provide the nanes of the authors and
reci pients of the ten docunents at issue. Wthout giving a reason,
Medtronic advised that it was currently unable to provide the

information. (1d.) This notion to conpel a deposition foll owed.



It appears to the court that if the special master determ nes
that these ten docunents are entitled to privilege protection, then
the requested deposition would be unnecessary and the notion to
conpel would be noot. In addition, wthout knowi ng when the ten
docunents were actually received by M chel son and KTlI, the court is
unable to tell if Mchelson and KTI tinely sought relief.
Moreover, the court fails to understand why Medtronic cannot
ascertain, at a mninmm the authors of nost, if not all, the
docunents in question. If indeed these docunents were generated by
i n- house counsel or an enpl oyee who net with i n-house counsel, and
given that fact that three or four docunents bear the sane
handwiting, it would seemthat Medtronic could poll its in-house
counsel and determ ne which counsel net with which enpl oyees.

Based on these factors, Mchelson and KTlI’s notion to conpel
a deposition to determne the authors and recipients of the ten
docunents in question is denied at this tine. In the event that
the special master reaffirnms his earlier decision and determ nes
that any of these ten docunents are not entitled to privileged
status, then Medtronic is ordered to provide the nanes and
reci pients of the docunents to M chel son and KTl within five days
of service of the special naster’s order. If Medtronic fails to
supply the information, then M chelson and KTl can renew their
nmotion but must indicate when the docunents in question were
actual ly received.

I T 1S SO ORDERED this 21st day of April, 2004.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE
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